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q,
Office of the Advocate General, Bihar, Patna
Patna High Court, Patna.
No. 3167 Patna, dated the 27th March, 1996

From,

Sri Rameshwar Prasad,

- Advocate General, Bihar.

To,

The Chief Secretary, Bihar, Patna.
Ref. No. C.W.J.C. No. 426586k94

Mostt. Rukmanni Devi Vs. State and others.

Copy of the order dated 29-2-1996 passed by Hon'ble Mr. Justice Radha
Mohan Prasad in aforesaid case is being enclosed herewith for circulation as
directed in paragraph 18 of the order for its strict compliance.

In the High Court of Judicature at Patna
C.W.J.C. No. 4265 of 1994 '
Mostt. Rukmani Devi Vs, The State of Bihar & others

This writ petition has been filed by the widow of Barrister Ram, who
died in harness on 14-6-1974 while posted at Vijaipur Block in the district of
Gopalganj, seeking a direction to the respondents to pay the family pension
month to month alongwith other dues, for which she is entitled after the
said demise of her husband besides other legal dues, for which her husband
was entitled and not paid.

2. The petitioner being ‘Mehtar’ by caste is member of the scheduled caste.
it is stated that her husband was put under suspension sometime in the year
1970-71 when he was working as a Circle Inspector under the State Service. A
departmental proceeding was initiated against him, after conclusion of which
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his suspension was revoked, but he was demoted 1o the post of a Karamchari.
Thereafter he joined as Karamchari at Vijaipur block where after serving about
a year, he died in harness on 14-6-1974. it is claimed that the petitioner met the
respondents on a number of occasions and that she was assured of the payment,
which remained to be paid but that has not been paid so far. Further, it is stated
that the petitioner is an illiterate old widow facing acute hardships on account of
non payment of the family pension and other legal dues of her late husband.
She being not aware of all the dues payabie to her late husband seeks indulgence
of this court to direct the respondents to file statements in this regard as to the
payments admissible to her late husband.

3. Despite service of two copies of the writ petition on the learned Advocate
General appearing for the State of Bihar and its office namely, the District
Magistrate, Gopalganj and the Circle Officer Vijaipur, Block ( Respondent nos. 3
and 4) as also on the iearned standing Counsel appearing for the Accountant
General, Bihar on 3-5-1994 no counter affidavit has been filed on behalf of the
respondent State, and its officers. By order dated 19-12-1995 tour weeks time
was granted to the learned counsel for the State to file counter affidavit to be
aftirmed by the District Magistrate, Gopalganj. Despite all these no counter
affidavit has been filed on behalf of the State and its officers. Learned J.C. to
G.P.l. States that despite instructions being sought from the respondents no
instruction has been received from them so far.

4. However, a counter affidavit has been filed on behaif of the Accountant
Genaral, Bihar (respondent no. 2}. In the said counter affidavit it is stated that in
the absense of the details in the writ petition of referece of pension papers
alongwith service book and sanction order for family pension and gratuity made
to the office of the said respondent, the same could not be traced out. Hence
letters have been sent to the concerned authority of the State Government vide
letter no. pen-1C-194 dated 16-6-1994 and reminder that to also on 15-7-1994,
In reply to the same the Establishment Dy. Collector, Gopalganj vide letter no.
127, dated 12-8-1994 sent a letter of Circle Officer, Vijaipur that pension papers
could not be submitted in absence of service book and required papers. it is
further stated that the office of the Accountant General has again required papers.
Itis further stated that the office of the Accountant General has again requested
the Department vide letter no. pen 16-384, dated 20-10-1994 and subsequent
reminder letter no, pen 16 434, dated 6-12-1994 to send the pension papers
along with sanction order. True copies of the letters have been annexed as
Annexure A.B.C.D. and E respectively to the counter affidavit. Similarly, it is
stated that in absence of General Provident Fund Account no. in the writ
application, the petition could not be checked in the office of the said respondent.
Hence, the G.P.F. Account no. was also called for vide latter no. FD-CL-117,
dated 15-6-1994 and in reply, the Circle Officer, Vijaipur, vide his letter no. 817,
dated 5-8-1964 intimated that no G.P.F. Account number was alloted to the late
husband of the petitioner. '

5. | may re-iterate here that the husband of the petitioner died on 14-6-1974, but
no action whatsoever appears to have been taken by any of the respondents
during the last twenty years and when the petitioner was facing acute hardship
on account of non-payment of the family pension and other legal dues, she was
compelied to file this writ petition on 4-5-1994.
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6. Every day | find that in most of the writ a'pplications grievances are raised
regarding non-payment of post retirement dues as well as other legal dues to
the concerned Government servants andékor to their legal heirs and
represantative and despite service of two copies of the writ application on learned
Advocate General appearing for the State Government and its officers
respondents, as per the rules of this Court, in which a provision was introduced
for service of two copies of the writ application on the learned Advocate General
in order to expedite disposal of the writ applications at the admission stage
itself, no instruction is given by the respondents to the leamed State Counsel
and the matter has to be adjourned only for that purpose. Ultimately, even if in
any case counter affidavit is filed, no plausible explanation is given for with-
hoidingéknon payment of the legal dues including post retiral dues of the
Government servants and usually this court has to pass ordes only fixing time
for action to be taken by the different authorities for final disposal of the claims.
It appears that non-payment of the post retiral dues of the concerned government
servants in this State in normal course has become an usual phenomenon,
wich has unnecessarily increased the number of pendency of the cases in this
court. In most of the cases no steps are taken until the Government servants or
their legal heirs and representative file writ petition claiming payment of the
legal dues including the post retiral dues and ultimately. It is found that only on
account of inaction on the part of the State authorities sanction orders for payment
of such dues are not issued without there being any valid jurisdiction.

7. The Supreme Court in the case of State of Kerala and others vs. M.P.
Padnabhan Nair, reported in A.1.R. 1985 S.C. 356 realising the agony and harassment
of the retired employees at the fag end of their life obsetved as follows—

“Usually the delay occurs by reason of non production of the L.P.C.
(Last pay certificate) and N.L.C. (No fiability certificate) from the
concerned Department but both these documents pertain to matters,
records where of would be with the concemed Government Departments.
Since the date of retirement of every Government servant is very much
known in advance we fail to appreciate why the process of collecting
the requisite information and issuance of these two documents should
not be completed at least a week before the date of retirement so that
the payment of gratuity, amount could be made to the Government
servant on the date he retires or on the following day and pension at the
expiry of the following month. The necessity for prompt payment of the
reitrement dues to a Government servant immediately after his retirement
can not be over emphasised and it would not be unreascnable to direct
that the liablility to pay penal interest on these dues at the current market
rate sould commence at the expiry of two month from the date of retirement.”

8. It was also held by the apex count in the said case that—-

“Pension and gratuity are no longer any bountry to be distributed by the
Government to its employees on their retirement but have become under
the decision of this court valuable rights and property in their hands.”

9. It was also observed in said decision that the State Government may
consider whether the erring official should or should not be directed to
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compensate the Government the loss sustained by it by his culpable lapses and
that such action if taken would help to generate in the official of the State
Government a sense of duty towards the Government under whom they serve
as also a sense of accountability to members of the public.

10. Earlier, | had requested the leamed Advocate General to get this problem
solved in consultation with the high ups in the State Government. The learned
Advocate General informs today that he had discussed the matter with the Chief
Secretary and the Chief Secretary has already issued instruction to all Heads of
the concerned Departments that the process of calculation of post retiral dues
of the Government servants must be started six months before the date of their
retirement or immediafely thereafter and necessary payment ordersksanction, order
be also issued. But | do not find any improvement in disposal of such claims.

11. Would like to mention here that in many cases | have found that after the
Govermnment servant superannuates from the service, action is taken for recovery
of sums alleged excess payment without following the law relating to it contained
in Rule 43 {b) andékor Rule 139 of the Bihar Pension Rules, 1950 which in my
opinion is just a malaftde attempt either to unnecessary harass the government
servam or to cover up the laches on the part of the State authorities. Such
decision should be avoided and only the action, which is permissible in law
should be taken, otherwise the State Government must fix, the responsibility
and punish the concerned officer, who is Ultimately found responsible or such
malafide action being taken after the retirement of the Government Servant.
The law regarding application of Rules 43 (b) and 139 of the Bihar Pension
Rules, 1950 came up for consideration before the apex court in the case of
State of Bihar Vs. Md. tdris and by a judgement and order passed in the said
case reported in 1955 (2) PLJR 51 the apex court has settled issue. Thus in my
opinion, in all such cases the concerned authorities must re-examine the
claims of the concerned retired Government servant and dispose itof by a
reasoned order.

12. Fusther | have found that in the garb of non-compliance of the formalities
by the concemed Government servant or their legal heirs and representatives
the payment of legal dues are withheld. In my opinion, that is also not a correct
apprpach of the authorities in the State, which they only realise after their own
retiroment when they are also faced with similar situation. In the practice
prevailing in the State all Government servants are aware that the details of
various deductions made from their salary, which, under the rules are required
to be communicated to the concerned Government servant are aware that the
details of various deductions made from their salary, which, under the rules are
required to be communicated to the concerned Government servant by the
authorities concerned, are normally not supplied to them, thus, in my opinion, it
is too much too except that the Government servant concerned and particularly
after his legal heir and representative would be able to meet the said
requirements. The entire records in regard to deductions made from the salary
of the government servant towards G.P. Fund and other accounts andékor
advances given to them are maintained in the concerned departments of the
State Govt. The date of retirement of every Government servam is also very
much known in advance. Thus, | am unable to appreciate why the process of
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collecting the requisite information and issuance of necessary sanction order
should take years and the formalities be not completed before their date of
retirement, so that the payment are made to Government servant on the date he
retires, or, on the following day and pension at the expiry of the following months.

13. The other plea taken which | have noticed in many cases, specially by
the Universities, Board, Zila Parishad, Corporations and other undertakings of
the State Government is that the payment of such dues, specially post retiral
dues could not be made due to paucity of funds. | am unable to appreciate how
paucity of funds can be ground fo deny the payment of the legitimate dues of
the employees specially the post retiral dues, in which case, after retirement
one has to discharge various llabilities, such as marriage of wards, arranging
for their livelihood, constructing at least a shed to live in etc.

14. Having regard to the aforementioned facts and circumstances, as also
so considering the large number of pendency of cases in regard to retirement
benefit matter in this court, | am constrained to pass a general order that the
concerned Government servants or their legal heirs and representatives should
raise their claims afresh by filing representation in which they should give full
details of their claim and also full address for communication hence forth before
the concerned Head of Departments, who shail grant a receipt in token thereof,
The heads of the respective depanments shall get the entire claim filed before
him examined through various concerned authorities including Director, Provident
fundékDistrict Provident fund officers and finally dispose them of by reasoned
order dealing with each and every claim separately and shall also issue necessary
sanction orderskauthority slip for payment of admitted dues with statutory interest
well as the interest as per various Government circutarsékdecisions taken in
anhd that regard within a period of two months of the receipt of the claim.

15. it is made clear that the main responsibility for payment of all the admitted
dues of the concerned government servants shall be of the heads of the
concerned Department. I1n case of any dispute, in regard to any of claims, they
shall assign reasons for not accepting the same and shall communicate to the
concerned Government servantékperson within the aforesaid time. If any of the
formaiities, such as filing of the indemnity bond or succession cetificatas eic,
are to be completed by the claimant, then they must be communicated much
before the expiry of the said period, so that the claimant may meet thé said
requirement and the delay in payment of the legitimate dues is avoided.

16. The Accountant General, Bihar, who is represented by Mrs. Renuka
Sharma, learned standing Counsel, is directed to issue nacessary authonity slip
within one month of the receipt of the sanction order from the concerned authority
in the State Government.

17. It is further made clear that non-compliance of any part of the aforesaid
directions by any of the concerned authorites would constitute contempt of this
court and will be seriously viewed. This court may also consider to award heavy
penal interest and costs besides imposition of punishment in the contempt

‘proceeding against the concerned heads of DepartmentékAccountant General,
Bihar, which shall be realised from their pocket.

18. Let a copy of this order be given to the learned Advocate General for
forwarding it to the Chief Secretary, who shall circulate it to all the heads of
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departments for its strict compliance. The office is directed to send a copy of
this order directly also to the Chief Secretary, Gowt. of Bihar and as to the Director,
G.P. Fund, Bihar for circulation and its strict compliance.

19. Let a copy of the this order be also given to Mrs. Renuka Sharma, learned
standing Counsel for Union of India appearing for the Accountant General, Bihar
and a copy of the same be aiso directly forwarded to the Accountant General,
Bihar for its strict compliance.

20. The oftice is directed to prepare the required number of copies of this
order for sending them to the aforementioned official authorities.

21. In the instant case, as it is submitted by Mr. Jainandan Singh, learned
Addl. StandingCounsel for the Accountant General, Bihar that the Accountant
General's office has not received the details of the sanction order. | direct that
the petitioner should raised her claim before the concerned Head of Department
and the concemed authorities will act in terms of the aforesaid general directions
within the time fixed.

22. The writ application accordingly stands disposed of.
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